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QUESTIONS PRESENTED. 

Should a complaint for mandatory injunction, seeking the 
return of property admittedly theirs, filed by German Na¬ 
tionals alleging a taking of their private property in vio¬ 
lation of law, more particularly the Hague Convention, 
be dismissed on the ground that the plaintiffs are without 
standing to sue because of Section 7(b) of the Trading 
With the Enemy Act? 

Should a complaint for mandatory injunction filed by a 
citizen, alleging that he has an attorney’s lien against the 
property of German Nationals, which property was seized 
and is held by the Government in violation of international 
law, be dismissed on the ground that the plaintiff is without 
standing to sue because of Section 7(b) of the Trading With 
the Enemy Act? 
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United States ©mart of Appeals 

FOR THE DISTRICT OF COLUMBIA aRCUlT 


Joseph S. Robinson, Mabgabethe, Landgrafin op Hesse, 
Wolfgang, Prince of Hesse, 

. Appellants, 
vs. 


Louis A. Johnson, Secretary of Defense, Gordon Gray, 

Secretary of . the Army, 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 

BRIEF FOR APPELLANT 


Jurisdictional Statement 

• , 

Jurisdiction to entertain this appeal is vested in the 
Court pursuant to the provisions of the Act of June 25, 
1948, C. 646, 62 Stat 929. U. S. C. Title 28, Sec. 1291. 

Statement of Case 

Appellants appeal from an order of Honorable Edward 
A. Tamm, Judge, United States District Court for the 
District of Columbia, dated 27 February 1950, granting 
defendants’ motion to dismiss the complaint on the ground 
that “the plaintiffs are without standing to sue.” 

The action was brought to compel the defendants to re¬ 
turn to the plaintiffs a large quantity of jewelry and other 
personal property of a unique and historic character hav¬ 
ing an estimated monetary value in excess of One Million 
Dollars ($1,000,000.00). Additional equitable relief was 
sought to prevent and enjoin the defendants from making 
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any disposition of the property other than to return same 
to the plaintiffs or, in the alternative, to deposit same 
with the registry of the Court It was also requested that 
an attorney’s lien be adjudged against the property and, 
if deemed necessary, that the two plaintiffs, who are the 
beneficial owners be made parties defendant on that issue. 

The facts as alleged in the complaint, and which for the 
purposes of the motion must be deemed to be true (Chicago 
Metallic Mfg. Co. v. Edward Katzvnger Co. t 123 F. 2d 518), 
are as follows: 

The plaintiffs, Margarethe, Landgrafin of Hesse, and 
Wolfgang, Prince of Hesse \ are German nationals residing 
in the American Zone of Occupied Germany. 

On or about November 6,1945, three former U. S. Army 
officers, Colonel Jack W. Durant, Major David W. Watson, 
and Captain Kathleen B. Nash, unlawfully removed from 
Kronberg Castle, the home of the Hesse family located 
in the United States Zone of Occupied Germany, all the 
property 1 2 which is the subject-matter of this litigation and 
a large, additional quantity which has never been recovered. 

Each of the above-named Army officers was tried before 
a courts-martial of the United States Army, charged with 
stealing the property from the rightful owners, Marga¬ 
rethe, Landgrafin of Hesse, and Wolfgang, Prince of Hesse, 
and each officer was charged with various other crimes 
relating to the wrongful taking, transportation, disposi¬ 
tion, and partial destruction of said property. Each was 
duly convicted and sentenced to imprisonment and dis- 

1 Margarethe, Landgrafin of Hesse, and her son, Wolfgang, Prince 
of Hesse, are sister and nephew respectively of the late German 
Kaiser, Wilhelm II. Margarethe is also the granddaughter of the 
late Queen Victoria of England. 

2 The property consists in the main of very valuable family heir¬ 
looms, gold and silver pieces set with precious stones, and such 
other items as prayer books, volumes of inter-family correspond¬ 
ence, tableware, miniatures, etc. Also included are many loose 
stones, such as emeralds, diamonds, pearls, etc., which had been 
removed from their settings by the thieves. 
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missal from United States military service, and the con¬ 
viction in -each case was sustained by higher authority. 

At the termination of the last of three court-martial 
trials, namely that of former Colonel Jack W. Durant, all 
the property, which was the subject-matter of the several 
prosecutions and which is now the subject-matter of this 
litigation was, by order of the then Secretary of War, 
removed from Germany and transported to the.District 
of Columbia, where it is now stored under the jurisdiction 
and authority of the defendants herein. : 

The reason assigned for the withholding of the property 
from the rightful owners and for its removal to the United 
States was that it is to be used as evidence against other 
persons who were participants in the theft The defend¬ 
ants and their predecessors in office at all times main¬ 
tained that the property would be returned to the plain¬ 
tiffs or their designees as soon as the purpose for which 
it was being withheld was accomplished and press notices 
were issued to that effect. Neither the defendants nor 
their predecessors in office ever claimed any right to the 
property or other justification for the withholding of same. 

Although several years have elapsed, criminal prosecu¬ 
tions were not instituted against any other person or 
persons for their alleged participation in the theft and such 
prosecutions may not now be instituted because they are 
barred by the statute of limitations. 

In addition to the foregoing facts, the complaint alleges 
that the present retention and withholding of the property 
is in violation of the treaty obligations of the United States 
and that no disposition other than returning same to the 
rightful owners or their designee is authorized or per¬ 
mitted by law. 

The plaintiff Robinson is a citizen of the United States, 
a resident of the State of New York, and a duly licensed 
attorney at law. As alleged in the complaint, he was re¬ 
tained by the other two plaintiffs to take appropriate 
action for the recovery of their property and was vested 
with power to take custody and possession thereof. It 




4 


was agreed between the owners and himself that he was 
to have a lien against the property for professional ser¬ 
vices rendered in this and other matters. Due demand 
was made by him for the return of the property, to which 
the defendants’ predecessors in office refused to accede, 
and the plaintiffs necessarily resorted to the courts 
for equitable relief to prevent any wrongful disposition 
thereof. The plaintiff Robinson, in addition to seeking 
a return of the property and enjoining any improper dis¬ 
position thereof, also requested that the matter of the 
attorney’s lien be adjudicated by the court. 

The defendants, by way of demurrer, asked for dis¬ 
missal of the complaint for the failure to state a cause of 
action and “because the plaintiffs have no standing to 
sue.” The motion was granted on the latter ground alone. 
A reversal of that ruling is now sought in this Court. 

POINT I 

The complaint states a valid cause of action for 
wrongful seizure of private property in violation of the 
Laws of Nations for which appropriate relief in equity 
is authorized. 

It would be “a mockery,” to use the language of the 
Supreme Court in Hanger v. Abbott, 73 U. S. 532, 538, to 
grant or recognize a right and at the same time deny or 
withhold a remedy. 

That the plaintiffs in this action are entitled to the re¬ 
turn of their property and that the defendants’ conduct 
in withholding same is legally unjustifiable, is too firmly 
established to require extensive discussion (War Dept. 
Basic Field Manual: Rules of Land Warfare, F. M. 27-10, 
1 Oct. 1940 and amendment dated 15 Nov. 1944, par. 345; 
Hague Convention IV, 18 Oct 1907). 

By solemn obligation, the United States agreed in the 
Hague Conventions to respect and recognize the private 
property rights of the inhabitants of a conquered or oc- 
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cupied territory. Unless it be now asserted that that 
treaty provision was bnt an empty shell, a remedy mnst 
be offered the plaintiffs for the arbitrary and unlawful 
action of the defendants in improperly withholding said 
property. * • 

The Hague Convention IV, 18 October 1907 (36 Stat. 
2277), reads in part: • , 

“Art 23. In addition to the prohibitions provided 
by special Conventions, it is especially forbidden: # • * 
g. To destroy or seize the enemy's property, unless 
such destruction or seizure be imperatively demanded 
by the necessities of war; 

“Art. 46. Family honour and rights, the lives of 
persons, and private property, as well as religious con¬ 
victions and practice, must be respected. 

“Private property cannot be confiscated.” 

“Art 53. An army of occupation can only take pos¬ 
session of cash, funds, and realizable securities which 
are strictly the property of the State, depots of arms, 
means of transport, stores and supplies, and generally^ 
all moveable property belonging to the State which 
may be used for military operations. 

All appliances, whether on land, at sea, or in the 
air, adapted for the transmission of news, or for the 
transport of persons or things, exclusive of cases 
governed by naval law, depots of arms, and, generally, 
all kinds of ammunition of war, may be seized, even 
if they belong to private individuals, but must be 
restored and compensation fixed when peace is made.” 
(Emphasis supplied.) 

Specifying the type of private property which an occu¬ 
pant may seize, possess or remove necessarily precludes 
the right to take, withhold or remove any other kind of 
property ( Ver Mehren v. Sirmyer, 36 F. 2d, 876, 881). 
It cannot reasonably be argued that the seizure of this 
property was demanded by the necessities of war, or that 
it constituted “war booty.” It was private property 
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owned by the private inhabitants of an occupied area, 
seized and possessed by the military power of the occupant, 
in violation of the express written provisions of interna¬ 
tional law. Such action constitutes both a civil and a 
criminal wrong (F. M. 27-10, par. 345, 1 Oct. 1940 and 
amendment par. 345, 15 Nov. 1944). 

To hold that a government, including the United States 
or the heads of its military establishment, are immune 
from accountability for their actions because the injured 
party—the person whom the law sought to protect—was an 
enemy national, is the same as saying that there is no 
international law protecting the private property rights 
of the inhabitants of an occupied zone. In other cases, the 
United States has studiously avoided any such construction 
of the treaty provisions. 

In a case involving certain captured horses which the 
Army brought to the United States, their return to the 
rightful owners was considered even though the horses were 
the public property of several European governments. 

The Department of State, in Press Release No. 817, 
issued 10 October 1947, said: 

“The return of the horses to the respective owning 
countries has the support of both the War Department 
and State Department. This position is based on the 
fact that since their arrival in this country the State 
Department has determined that the horses in ques¬ 
tion should not be considered as captured German war 
material, as originally supposed, but rather as prop¬ 
erty looted from countries while they were under Ger¬ 
man occupation.” 

The legal advisor of the State Department, in the same 
matter based his opinion in part on Article 321 of the 
United States Rules of Land Warfare (War Dept. Basic 
Field Manual , F. M. 27-10,1 Oct. 1940), which reads: 

“All moveable property belonging to the State di¬ 
rectly susceptible to military use may be taken pos¬ 
session of as booty and utilized for the benefit of the 
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invaders’ government. Other moveable property, not 
directly susceptible of military use, must be respected 
and commat be appropriated” z (Italics supplied.) 

In the case of the captured horses, public property 
which might have been considered as war material was 
nevertheless to be returned to the rightful owners. In this 
case, private property of the inhabitants of an occupied 
territory was alienated by the American military authori¬ 
ties although it cannot, by any process of reasoning, be held 
to be captured war material: public property of the enemy 
State or private property needed for the support of the 
army. 4 

In the summer of 1945, certain art objects were seized 
in Germany by the United States military authorities and 
removed to the United States. There was much public 
discussion and criticism of the action taken. On September 
26, 1945, the White House issued a press release wherein 
it was stated in part (Dept. State Bull., Vol. 13, No. 327, 
p. 499): 

“The United States Government is removing from 
Germany to the continental United States certain per¬ 
ishable German art objects not readily identifiable as 
looted property, with the sole intention of keeping such 
treasures safe and in trust for the people of Germany 
or their rightful owners. The United States Govem- 


3 Hearings before a subcommittee of the Committee on Armed 
Services, U. S. Senate, 80th Cong., 1st Session, published under 
the title “Question of Ownership of Captured Horses,” pp. 52, 170. 

4 See article by William Gerald Downey, Jr., Chief, International 
Law Branch, Judge Advocate General’s Office, Department of the 
Army, appearing in 44 American Journal of International Law 
488, entitled, “Captured Enemy Property: Booty of War and Seized 
Enemy Property (July 1950). At page 495 the author says: 

“The general rule, as expressed in Field Manual 27-10, Rules 
of Land Warfare, is that private property cannot be confiscated 
(par. 326). There, too, however, is an exception which pro¬ 
rides that private property can be seized only by way of military 
necessity for the support of the army (par. 330).” 
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inent will retain these objects of art in its possession 
only as long as necessary to insure their physical 
safety and until such time as it may be possible to 
return them to their rightful owners. The return of 
readily identifiable looted art objects to the liberated 
countries from the American Zone in Germany already 
is under way.” 

It thus appears that five years ago the announced public 
policy of the United States was to return art objects to 
their rightful owners just as soon as they became known 
and as soon as it was possible to do so. Why, then, is 
an arbitrary position, against returning the Hesse family 
property, being taken in this case? The owners are known 
and there exists no impediment or other obstacle prevent¬ 
ing compliance with the rules of international law. 

There has been a judicial determination by three courts- 
martial that ownership and possessory rights were in 
the plaintiffs, Hesse, herein. There could have been no 
conviction without such finding of ownership ( Manual for 
Courts-Martial, U. S. Army, 1949, pp. 239-41). In 194(1 
and 1947, when these prosecutions were going on, the United 
States military authorities determined who the owners of 
the property were. Three different military courts, after 
hearing the evidence, made like determinations which were 
affirmed upon appellate review”. It cannot now be claimed, 
therefore, that there has been a failure to return the prop¬ 
erty because the rightful owners have not been identified. 

Public opinion was considerably aroused over the seizure 
and removal to the United States of the German art treas¬ 
ures hereinabove referred to (see The New York Times 
article, “Transfer of German Art to the United States 
Stirs Controversy over Ethics,” Feb. 7, 1946). Only a 
“pledge” by the White House to return the property “to 
the rightful owners” allayed public opinion against what 
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was obviously a flagrant violation of international law 
and the laws of land warfare. 5 

5 “Distinguished figures,” said The New York Times article, 
“in American art circles, including some museum heads, have pro¬ 
tested the removal. They maintain it sets dangerous precedent, that 
it tends to put the United States in almost the same light as Nazi 
art looters now on trial, and that it has brought the integrity of 
United States policy into question. 

“On the other hand, Francis Henry Taylor, director of the Metro¬ 
politan Museum of Art, defends the transfer. He takes issue with 
those who have questioned the integrity of United States policy and 
cites a White House pledge, made Sept. 27, that the paintings 
will be returned to Germany as soon as possible. * * * 

“The current Magazine of Art, published by the American Federa¬ 
tion of Arts, has assembled the various protests made against trans¬ 
fer of the German art treasures. 

“It has also printed a copy of a memorandum on the subject pre¬ 
pared on Nov. 7 in Germany, by thirty-two of the thirty-five 
specialists who assembled the paintings for shipment. 

“Copies of this protest document, unsigned because many of those 
protesting were still in the Army, reached the United States in 
mimeographed form. The memorandum says, in part: 

“ ‘We are unanimously agreed that the transportation of these 
works of art, undertaken by the United States Army, upon direc¬ 
tion from the highest national authority, establishes a precedent which 
is neither morally tenable nor trustworthy * * *. 

“ ‘The war is at an end, and no doctrine of “Military necessity” 
can now be invoked for the further protection of the objects to be 
moved, for the reason that depots and personnel, both fully com¬ 
petent for their protection, have been inaugurated and are func¬ 
tioning.’ 

“Pointing out that Nazi art looters, now on trial, were indicted 
on the reasoning that though the looters acted under military orders 
‘the dictates of a higher ethical law made it incumbent upon them 
to refuse to take part in * * * fulfilment of these orders,’ the memo¬ 
randum says: 

“ ‘We, the undersigned, feel it our duty to point out that, though 
as members of the armed forces we will carry out the orders we 
receive, we are thus put before any candid eyes as no less culpable 
than those whose prosecution we affect to sanction.’ * * * 

“Herbert J. Spinden, curator of American Indian art and primi¬ 
tive culture at Brooklyn Museum, wrote: ‘The news that a large 
shipment of German art had reached America on Dec. 6, 1945, was 
received with misgivings by many Americans. 

“ ‘The subsequent explanation that this collection would be stored 
in the National Gallery at Washington for safekeeping and that ulti¬ 
mately it would be returned to Germany has not erased the first un¬ 
easy impression of the announcement. ****** *** 
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The military authorities have no more right to possess 
the art treasures and personal belongings of the Hesse 
family than they had to possess the paintings and art- 
treasures removed from Germany in 1945 and which were 
the cause of so much public resentment when it became 
known in 1946. Even those who sought to defend the 
seizure and removal of the paintings from Germany in 1945 
predicated their argument, not on legal or moral grounds, 
but on expediency and pledge of honor that the property 
would ultimately be returned. The fact remains that under 
well known rules of international law the removal and 
withholding constituted a wrong and no appropriation of 
enemy private property, for however short a time, with 
exceptions not here material, is legally justifiable ( Basic 
* Field Manual, F. M. 27-10,1 Oct. 1940; War Dept. Technical 
Manual, T. M. 27-251, 7 Jan. 1944). 

In this case, denying the right to sue is tantamount to 
sanctioning seizure and confiscation of the Hesse art treas¬ 
ures and heirlooms because a right which is unenforcible is 
in law, no right at all. “Want of right and want of remedy 
are the same thing” ( Edwards v. Kearzey, 96 TJ. S. 595, 
600). 

During our Civil War, the United States District Court 
for the Eastern District of Pennsylvania permitted an 
enemy claimant resident in the enemy’s territory to re¬ 
cover a quantity of books which apparently had been 
seized by a marshal in violation of International Law 
(The Amelia, 4 Philadelphia 417). In another case arising 
in the War of 1812, a British court sitting in Nova Scotia 
permitted an American entity residing in the United States 
to sue for and recover certain paintings and engravings 
which were seized and held by the British authorities. 
This was permitted even though the American claimant 
was, under international law, considered an enemy na¬ 
tional resident in hostile territory (The Marquis de 
Somerueles, Stewart Adm. (Nova Scotia) 445). 

In a case arising during the Spanish-American War, 
the Supreme Court of the United States directed the re- 
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turn of two fishing smacks flying the Spanish flag. The 
fishing boats were owned by enemy nationals and were 
captured along the coast of Cuba by a United States 
blockade squadron. The vessels were brought by their 
captors to Key West. An action for the condemnation 
of each vessel and her cargo, as a prize of war, was there 
filed on April 17, 1898. A claim was interposed by the 
master of the vessel, a Spanish enemy national, which 
he successfully pursued through the courts. The Supreme 
Court of the United States ordered the return of the prop¬ 
erty despite the enemy national status of the claimant 
{The Paquete Habana, 175 U. S. 677).° 

n At pages 709-710, the Supreme Court said: 

“In 1813, while the United States were at war with England, 
an American vessel, on her voyage from Italy to the United 
States, was captured by an English ship, and brought into Hali¬ 
fax in Nova Scotia, and, with her cargo, condemned as lawful 
prize by the Court of Vice Admiralty there. But a petition 
for the restitution of a case of paintings and engravings, which 
had been presented to and were owned by the Academy of 
Arts in Philadelphia, was granted by Dr. Croke, the judge 
of that court, who said: ‘The same law of nations, which pre¬ 
scribes that all property belonging to the enemy shall be liable 
to confiscation, [since changed] has likewise its modifications and 
relaxations of that rule. The arts and sciences are admitted, 
amongst all civilized nations, as forming an exception to the 
severe rights of warfare, and as entitled to favor and protection. 
They are considered not as the peculium of this or of that nation, 
but as the property of mankind at large, and as belonging to the 
common interests of the whole species.’ And he added that there 
had been ‘innumerable cases of the mutual exercise of this 
courtesy between nations in former wars.’ The Marquis dc 
Somcruelcs, Stewart Adm. (Nova Scotia) 445, 482. 

“In 1861, during the War of the Rebellion, a similar deci¬ 
sion was made, in the District Court of the United States for 
the Eastern District of Pennsylvania, in regard to two cases 
of books belonging and consigned to a university in North 
Carolina. Judge Cadwalader, in ordering these books to be 
liberated from the custody of the marshal, and restored to the 
agent of the university, said: Though this claimant, as the 
resident of a hostile district, would not be entitled to restitu¬ 
tion of the subject of a commercial adventure in books, the pur¬ 
pose of the shipment in question gives to it a different char¬ 
acter. The United States, in prosecuting hostilities for the 
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It would appear from these authorities that the prin¬ 
ciple was evolved to permit suits by enemy nationals to 
compel the agents of the hostile power to conform to the 
rules of international law, particularly those rules which 
relate to the proper conduct of warfare. 

The written and unwritten international laws governing 
the conduct of belligerents would be empty phrases and 
meaningless rules unless enforceable by those whom the 
laws were designed to protect. There is a substantial differ¬ 
ence between suits brought to enforce obligations arising 
from everyday commercial transactions and suits brought 
against public officials because of their disregard of treaty 
obligations. It has been the design of warring nations 
to prevent trading and commerce between their nationals 
and that of the enemy. Barring the right to sue would 
naturally destroy the incentive for trade, but barring the 
right to sue for the violation of a treaty obligation tends 
to sanction non-compliance and, of course, continued vio¬ 
lations. 

In The Paquete Habana, supra, property was seized 
which, under international law, we as the belligerent power 
had no right to seize. The property was ordered returned 
even though the claimant was an enemy national residing 
in hostile territory. Such ruling necessarily tended to 
compel the Naval authorities to comply with international 
obligations. The wrongful seizure of property on land 
is in no different category than the wrongful seizure of 
property on the sea, and by the same token of reasoning 
the claimants here should be permitted like redress. Deny- 

restoration of their constitutional authority, are compelled in¬ 
cidentally to confiscate property captured at sea, of which the 
proceeds would otherwise increase the wealth of that district. 
But the United States are not at war with literature in that 
part of their territory.' He then referred to the decision in 
Nova Scotia, and to the French decisions upon cases of fish¬ 
ing vessels, as precedents for the decree which he was about 
to pronounce; and he added that, without any such precedents, 
he should have had no difficulty in liberating these books. 
The Amelia. 4 Philadelphia. 417.” 
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ing them that right simply makes for more flagrant abuses 
of the rules of international law as respects the property 
rights of the inhabitants of enemy territory. It also 
places the United States in a bad light as a treaty vio¬ 
lator. The very treaty provisions which are here involved 
were used by us to imprison German Nationals for seizing 
and removing the private property of our allies. 7 

7 Opinion U. S. Mil. Tribunal sitting in Numburg case No. .5, 
U. S. v. Friedrich Flick et al. This opinion is contained in case 
No. 9883, 1948, on file in this Court. See pages 80-83 of that 
record wherein the following appears in part: 

“Flick saw the possibilities resulting from the invasion and 
sought to add the Rombach property to his concern. But gov¬ 
ernmental policy was otherwise. It does not appear upon what 
grounds this decision was based. There may have been thought 
of the Hague Regulations under which private property must 
be respected and cannot be confiscated. But we recall no hint 
in the evidence that Flick or his associates gave any thought 
to the international law affecting the transaction. * * * 

“While the original seizure may not have been unlawful, its 
subsequent detention from the rightful owners was wrongful. 
For this and other damage they may be compensated. * * * 

“But there may be both civil and criminal liability growing 
out of the same transaction. In this case Flick’s acts and con¬ 
duct contributed to a violation of Hague Regulation 46 (that 
private property must be respected). Of this there can be no 
doubt. * * * 

“The purpose of the Hague Convention, as disclosed in the 
preamble of Chapter II, was ‘to revise the general laws and 
customs of war, either with a view to defining them with greater 
precision or to confine them within such limits as would mitigate 
their severity so far as possible.’ It is also stated that ‘these 
provisions, the wording of which has been inspired by a desire 
to diminish the evils of war, as far as military requirements will 
permit, are intended to serve as a general rule of conduct for 
the belligerents in their mutual relations and in their relations 
with the inhabitants.’ This explains the generality of the pro¬ 
visions. * * * 

“It was stated in the beginning that responsibility of an in¬ 
dividual for infractions of international law is not open to ques¬ 
tion. In dealing with property location [sic] outside his own 
state, he must be expected to ascertain and keep within the ap¬ 
plicable law. Ignorance thereof will not excuse guilt but may 
mitigate punishment. The Tribunal will find defendant Flick 
guilty in respect to the Rombach matter but will take fully into 
consideration in fixing his punishment all the circumstances 
under which he acted.” 
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Certain limitations on power to harm the enemy and 
its inhabitants were voluntarily agreed to by most nations 
of the world in the Hague and Geneva Conventions. Limi¬ 
tation on the power to harm the enemy is, of course, a 
benefit to the enemy and likewise a benefit to us for neither 
side may lawfully go beyond the prescribed bounds. All 
agreed not to take the private property of the inhabitants 
of enemy territory, with certain exceptions not here ma¬ 
terial. That agreement must have been predicated upon 
the assumption that neither side would take such prop¬ 
erty at a time when it has the power to do so. To that 
extent our agreement was, at least theoretically, an aid 
and benefit to the enemy’s cause and so any argument 
which may be made, however far-fetched it may be, that 
returning the Hesse family property would at this time aid 
and benefit the enemy is spurious. We have already con¬ 
tracted that the enemy nationals were entitled to such aid 
and benefit. 

The language of our Supreme Court in Birge-Forbes 
Co. v. Heye, 215 XT. S. 317, at p. 323, is particularly ap¬ 
propriate. The Court there said: 

“There is nothing ‘mysteriously noxious’ (Coolidge 
vs. Inglee, 13 Massachusetts, 26, 27) in a judgment 
for an enemy alien. Objection to it in these days goes 
only so far as it would give aid and comfort to the 
other side. Hanger vs. Abbott, 6 Wall. 532, 536. 
M’Connell vs. Hector, 3 B. & P. 113, 114.” 


Seizure of “enemy” property is authorized only pursuant 
to the provisions of Section 39 of the Trading with the 
Enemy Act as amended by Sec. 12 of the War Claims 
Act of 1948 (Pub. Law 896, 3 July 1948). This provision 
of the Trading with the Enemy Act is not here applicable 
since the property in question was not “vested in or trans¬ 
ferred to any officer or agency of the Government • * * ” 
pursuant to the provisions of the Act. The precise lan¬ 
guage of the statute excludes any application of its con¬ 
fiscatory provisions in this case. Denying the right to 
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sue in this case is, however, tantamount to enlarging the 
confiscatory provisions of the Trading with the Enemy Act 
which is not justified either by its language or by any other 
legislative enactment of the United States. 

In the court below, the defendants, urged that the provi¬ 
sions of the Trading with the Enemy Act were here ap¬ 
plicable and that Sec. 7(b) barred the right to sue. As is 
hereinafter demonstrated, such position is legally unten¬ 
able. Sec. 7(b) does not bar the right to sue. In view of 
that position being taken by the appellants, it is not neces¬ 
sary to here consider whether or not, if there were any 
legislative enactments barring suit, it would be contrary to 
the Annex to the Hague Conventions of 1907, Art. 23 H, 
which reads: 

“In addition to the prohibitions provided by special 
Conventions, it is especially forbidden * * * 

H. To declare abolished, suspended, or inadmissable 
in a court of law the rights and actions of the nationals 
of a hostile party.” 

The Trading with the Enemy Act may not be deemed 
to have modified or abrogated the Hague Treaty provi¬ 
sions since, under elementary rules of construction, acts 
of Congress should always, if possible, be construed so 
as to conform with the provisions of a treaty (Cooke v. 
United States, 288 U. S. 102; United States v. Forty-three 
Gallons etc., 108 U. S. 491: The Mazel Tov, 56 F. 2d, 921). 8 

8 Mr. Justice Cardozo, in Tedit v. Hughes, 229 N. Y. 222, pp. 
240-242, said: 

“The treaty, if in force, is the supreme law of the land (U. S. 
Const, art. 6) and supersedes all local laws inconsistent with 
its terms (Hauenstein v. Lynham, 100 U. S. 483; Geofroy 
v. Riggs, 133 U. S. 258; Chirac v. Chirac, 2 Wheat. 259; Kull 
v. Kull, 37 Hun 476) * * *. 

“The effect of war upon the existing treaties of belligerents 
is one of the unsettled problems of the law. The older writers 
sometimes said that treaties ended ipso facto when war came 
(3 Phillimore Int. L. 794). The writers of our own time reject 
these sweeping statements (2 Oppenheim Int. L. sec. 99; Hall 
Int. L. 398, 401; Fiore Int. L. [Borchard’s Transl.] sec. 845). 
* * * Treaties of alliance fall. Treaties of boundary or cession, 
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Here the language of the treaty and that of the act are 
not in conflict. The treaty is valid and enemy nationals 
should be permitted redress in our courts in cases involv¬ 
ing a breach thereof and for other breaches of international 
law. 


POINT II 

The plaintiffs are not without standing to sue for 
the return of their property which is wrongfully with¬ 
held from them hy the United States Military Authori¬ 
ties in violation of International Law and the Laws of 
the United States . 9 

Section 7(b) of the Trading with the Enemy Act, en¬ 
acted in 1917, reads in part: 

“Nothing in this Act shall be deemed to authorize 
the prosecution of any suit or action at law or in equity 
in any court within the United States by an enemy or 
ally of enemy prior to the end of the war, except as 
provided in section ten hereof: Provided, however, 

‘dispositive’ or ‘transitory’ conventions, survive (Hall Int. L. 
pp. 398, 401; Westlake Int. L. II, 34; Oppenheim, supra). So, 
of course, do treaties which regulate the conduct of hostilities 
(Hall, supra; 5 Moore Dig. Int. L. 372; Society jor Propaga¬ 
tion of the Gospel v. Town of New Haven, 8 Wheat. 464, 494). 
* * * A treaty has a two-fold aspect. In its primary operation, 
it is a compact between independent states. In its secondary 
operation, it is a source of private rights for individuals within 
states ( Head Money Cases, 112 U. S. 580, 598).’’ 

9 Treaties of the United States are by the Constitution the supreme 
law of the land and courts are bound to so regard them (U. S. Const., 
Art. VI, Clause 2; Doe et al. v. Braden, 57 U. S. 635; In re Metzger, 
Fed. Case No. 9511 ; Z. & F. Assets Realisation Corp. v. Hull, 114 
F. 2d 464; Techt v. Hughes, 229 N. Y. 222). The outbreak of war 
does not operate to invalidate a treaty, particularly one whose aim 
was to deal with cases arising out of a state of war ( Society for the 
Propagation of the Gospel v. Town of New Haven, 21 U. S. 464; 
United States v. Karnuth, 31 F. 2d 785, cert, denied 278 U. S. 607; 
Clark v. Allen, 331 U. S. 503; Techt v. Hughes, supra). 
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That an enemy or ally of enemy licensed to do business 
under this Act may prosecute and maintain any such 
suit or action so far as the same arises solely out of 
the business transacted within the United States under 
such license and so long as such license remains in full 
force and effect: And provided further, That an 
enemy or ally of enemy may defend by counsel any suit 
in equity or action at law which may be brought against 
him.” 

It is to be noted that the statute does not contain any 
affirmative prohibition against suits by enemy nationals. 
On the contrary, negative in its wording, it provides merely 
that nothing in the Act “shall be deemed to authorize the 
prosecution” of such suits. We must, therefore, look else¬ 
where, namely, to the Common Law, to determine when 
and under what circumstances enemy nationals are de¬ 
barred from suing. 

The Common Law, unlike statutory law, is a flexible guide 
which adapts itself to new and varying conditions. “Its 
rules,” said the Supreme Court in Funk v. United States, 
290 TJ. S. 371, 385, “are modified upon its own principles 
and not in violation of them. Those rules being founded 
in reason, one of its oldest maxims is, that where the rea¬ 
son of the rule ceases, the rule also ceases.” In an earlier 
case the Supreme Court said, “This flexibility and capacity 
for growth and adaptation is the peculiar boast and ex¬ 
cellence of the common law.” Hurtado v. California, 110 
U. S. 516, 530. 

It was stated in an article entitled, “The Eight of Besi- 
dent Alien Enemies to Sue,” 30 Georgetown Law Journal 
421 (1942), on p. 428: 

“The legislative history of the Act shows that the 
common law was intended to prevail ‘in all matters not 
within the scope of its enactment. Section 7 (b) there¬ 
of, it will be observed, does not expressly prohibit the 
prosecution of a suit by an ‘enemy.’ Negative in form, 
the section is simply declarative of the common law.” 
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In another article entitled “Enemy Aliens as Litigants,” 
12 George "Washington Law Review 55, 59 (1944), which is 
referred to in footnote 8 of Johnson v. Eisentrager, 339 
U. S. 763, the following appears: 

“Section 7(b), paragraph 3, was not new legislative 
enactment. It was merely an announcement by the 
legislature of the common law rule. It was legisla¬ 
tive recognition, for the sake of clarity, of the existing 
case law precept in order that no confusion could arise 
as to whether the new war statute wiped out the dis¬ 
ability then existing. The Act did not create the dis¬ 
ability; it recognized it. It provided expressly that 
nothing in the Act was intended as a change of that 
existing rule. It adopted and gave legislative sanction 
to the age-old precept: the ‘enemy’ cannot sue in our 
courts. For this reason, the courts continue to apply 
the case law.” 

The Solicitor General of the United States in a brief 
filed as Amicus Curiae in Ex Parte Kawato, 317 U. S. 69, 
said, pp. 15-16: 

“This language [Sec. 7(b)] would seem to indicate 
that Congress was deliberately refraining from any 
legislative regulation of the subject, and was seeking 
merely to make certain that it was understood that the 
common law remained in effect. The Act has been de¬ 
clared by a number of courts to have ‘the effect of con¬ 
firming’ the general common law rule. Huberich, 
whose treatise on Trading with the Enemy annotates 
and analyzes the Trading with the Enemy Act, sec¬ 
tion by section, declares that (p. 188): 

‘the Act neither authorizes nor forbids the institu¬ 
tion or prosecution of suits or actions at law or in 
equity, but leaves this to determination according 
to existing law. * * * ’ 

“In a review of Huberich’s treatise, Mr. Charles 
Warren, who as Assistant Attorney General was the 
primary draftsman of the Act, significantly declares 
(12 American Journal of International Law, 676, 677): 

The Trading with the Enemy Act, of October 6, 
1917 * * * was intended to supplement the previous 
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law as developed by judicial decision; in some direc¬ 
tions it was designed to change the previous law; 
but it was not designed to codify the whole law upon 
the subject, and it specifically provided that the com¬ 
mon law should govern in all matters not within 
the scope of its enactment. It left, therefore, many 
topics to be determined very largely by the common 
law or bv State laws then in force * * 

Continuing on page 17 of his brief in the Kawato case, 
the Solicitor General said: “There has been no authorita¬ 
tive judicial determination as to whether the Trading with 
the Enemy Act substantively controls the rights of enemies 
to sue, serves as a legislative confirmation of the common 
law, or merely leaves the common law rules standing. Inas¬ 
much as the same conclusion is reached whatever the 
theory, the courts have not felt compelled to make a choice. 
The decisions almost always refer both to the statute and 
to the common law cases, differing only in the emphasis 
which they give one or the other, and are not too explicit 
as to the relation of the statute to the common law.” 

The general principle that an enemy national is not en¬ 
titled to sue in the courts of this country probably stems 
from the ancient theory that every subject of the enemy 
state is an enemy of the King and therefore not entitled to 
the benefit of the King’s laws ( Techt v. Hughes, 229 N. Y. 
222; 30 Georgetown Law Journal, No. 5, pp. 421, 423-5; 
McNair, “Alien Enemy Litigants”, 31 Law Quarterly Rev. 
154; Govt. Brief, Amicus Curiae, Ex Parte Kawato, supra, 
pp. 4-12). As early as 1608, as the common law emerged 
from the Middle Ages, there began a gradual lessening of 
the rigors of the ancient rule. Coke on Littleton, 129 a, b 
(1st Am. ed. 1853); Calvin’s Case, 4 Co. 1, 33 (Ex. 1608). 
See also Blackstone, Commentaries (Lewis Ed., 1897), p. 
333; Wells v. Williams, 91 Eng. Rep. 1086 (1697). 

With the progress of time, the inroads into the ancient 
doctrine denying jus standi in judicio have been many and 
varied. Porter v. Freudenherg, 1915, 1 K. B. 857, XXXI 
The Times Law Reports 161; The Amelia, 4 Philadelphia 
417; The Paquete Habana, 175 IT. S. 677, 709-10; Petition 
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of Bernheimer, 130 F. 2d 396, 397; Princess Thurn and 
Taxis v. Moffitt, L. R. 1915, 1 Ch. 58; Techt v. Hughes, 229 
N. Y. 222; Arndt-Ober v. Met. Opera Co., 182 App. Div. 
(K Y.) 513; Ex Parte Weber, 1916, 1 A. C. 421; Von 
Petersdorff v. Iris. Co. of N. A., 181 Misc. N. Y. 907; Krach- 
anake v. Manufacturing Co., 175 N. C. 435; Birge-Forbes 
Co. v. Heye, 251 U. S. 317; 28 Virginia Law Review 429; 37 
Am. J. Int. Law 58; Huberich, The Law relating to Trading 
with the Enemy; Domke, Trading with the Enemy in World 
War II, Chapt. 15; Ex Parte Kawato, 317 U. S. 69. 

We have progressed a long way since the days when the 
outbreak of war left the person and property of the enemy 
national completely at the mercy of the opposing power. 
Scrutton, The War and the Law (1918), 34 L. Q. Rev. 116. 
Today the rule appears to be that enemies are not barred 
from suing in the courts of the hostile power if such suit 
would not aid the enemy’s cause or interfere with our war 
efforts. Petition of Bernheimer , 130 F. 2d 396. 

In the Bernheimer case, at page 397, the Circuit Court 
for the Third Circuit said: 

“It is not even the case that a suit may not be prose¬ 
cuted on behalf of an enemy subject even though resi¬ 
dent in enemy or neutral territory. Such suits are oc¬ 
casionally allowed to proceed to judgment where ade¬ 
quate measures may be taken to prevent advantage to 
the enemy. See Birge-Forbes Co. v. Heye, supra; 
Propper v. Buck, 178 Misc. 76, 33 N. Y. S. 2d 11, af¬ 
firmed 263 App. Div. 948, 34 N. Y. S. 2d 134; Weid- 
itschka v. Supreme Tent of Knights of Maccabees of 
the World, 188 Iowa 183, 170 N. W. 300, 175 N. W. 
835; Geiringer v. Swiss Bank Corp. [1940] 1 All Eng. 
R. 406 and White Engineering Corp. v. Canadian Car 
and Foundry’ Co. [1940] 43 Quebec Pr. 419.” 

In Ex Parte Kawato, 317 U. S. 69, the Supreme Court 
said, in a case involving the rights of a resident alien, at 
pp. 74, 75: 

“Even if petitioner were a non-resident enemy alien , 
it might be more appropriate to release the amount of 
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his claim to the Alien Property Custodian rather than 
to the claimants; and this is precisely what was done 
in Birge-Forbes Co. v. Heye , 251 U. S. 317, 323, in 
which this Court said that the sole objection to giving 
judgment for an alien enemy ‘goes only so far as it 
would give aid and comfort to the other side.’ The 
ancient rule against suits by resident alien enemies has 
survived only so far as necessary to prevent use of the 
courts to accomplish a purpose which might hamper 
our owm war efforts or give aid to the enemy. This 
may be taken as the sound principle of the common law 
today.” (Italics supplied.) 

In Vercmo v. De Angelis Coal Co., 44 F. Supp. 726, 728, 
the Court said: 

“Moreover, the reason of the more severe early com¬ 
mon law rule denying the right to bring an action was 
that the moneys recovered would be withdrawn by the 
successful plaintiff and added to the ‘funds of his na¬ 
tive country.’ Russel v. Skipwith, supra. Legislation 
having been passed providing for the seizure of prop¬ 
erty belonging to alien enemies situate within the 
United States, with licensing restrictions governing 
their access to it, any judgments which are recovered 
can be controlled to prevent their militating against 
the United States or giving aid or comfort to the en¬ 
emy country of which the plaintiff is a subject. • * * 
The reason for the original rule having ceased, the 
rule ceases.” 

In Stumpf v. A. Schreiber Brewing Co., 242 Fed. 80, 82 
(W. D. N. Y., 1917), the Court said: 

“The decisions of the courts of this country herein 
cited seem to me explicitly to determine that a plain¬ 
tiff who becomes an alien enemy cannot continue an 
action, either at law or in equity, or institute further 
proceedings in our courts, until the war is ended, save 
in exceptional instances, as, for example, where com¬ 
merce is continued between the nations at war, or 
where it is shown that the alien enemy is only a nom¬ 
inal plaintiff, or the coplaintiff of a nonbelligerent, 
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who is a substantial plaintiff, or a denizen or inhabi¬ 
tant of the United States.” 10 (Emphasis supplied.) 

This is not a lawsuit for recovery of vested property 
under section 9(a) of the Act from which enemies would 

10 It should be noted that the court cited as “exceptional circum¬ 
stances/’ among other things, the fact that commercial relations exist 
between the nations at war. Commerce was permitted between 
Germany and the United States as early as 1946. Today there are 
no limitations on trade between the nationals of the United States 
and Germany. On March 4, 1947, a press release of the Treasury 
Dept, was issued stating, “The Secretaries of the Treasury, State 
and War and the Attorney General today announced that hereafter 
a license under the Trading with the Enemy Act will not be neces¬ 
sary to enter into current business transactions, and to communicate 
with persons in Germany and Japan. * * * Public Circular No. 
25 as amended today waives the restriction of General Ruling No. 
11 with respect to all enemy nationals. This means that restrictions 
imposed by the Treasury on communications with Germany and 
Japan were also lifted in coordination with the removal of restric¬ 
tions heretofore imposed by the Treasury Department on current 
financial and commercial transactions with those countries. * * * A 
further step in today’s action was the amendment of General Ruling 
No. 11 A. This amendment removes from blocking regulations prop¬ 
erty in which a German or Japanese interest has l>een acquired after 
December 31, 1946." 

See to the same effect Amendment to Publ. Cir. No. 25, Treasury 
Dept., March 4, 1947; Amendment to Gen. License No. 94, Treasury 
Dept., March 28, 1947; Amendment to Gen. Ruling No. 11 A, Treas¬ 
ury Dept., March 4, 1947; Dept, of Commerce Publ. “Doing Busi¬ 
ness with Germany." Revision of April. 1950. 

On September 21, 1949, a new Federal German Republic came 
into being and military control as it theretofore existed in the Occu¬ 
pied Zone ceased (Dept. State Pub. 3556, European and British 
Commonwealth Series 9, pp. 3. 88-89. 106-107, 177-188; Dept. State 
Bui., Vol. XXI, No. 523, p. 22). With certain limitations, all 
executive, legislative and judicial powers over the area were vested 
in the new German Republic. This Government is not now and 
never has been at war with the sovereign power which presently 
governs Western Germany. No hostilities exist and it is doubtful 
if the war which was fought against the Third Reich continues to 
this day. Whether it does or not, however, is aside from the point. 
The fact remains that freedom of trade, commerce and communi¬ 
cation has been authorized pursuant to executive order. By implica¬ 
tion at least law suits by non-resident enemy aliens are also author¬ 
ized. To hold otherwise would be tantamount to saying that an 
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be excluded. Nor do the Hesse claimants come under the 
exceptions of section 32(a), whereby resident Germans, 
though possibly technically enemies, may claim recovery of 
vested property if they were victims of Nazi oppression. 
The property here in question has not been vested by the 
Office of Alien Property Custodian nor has it been trans¬ 
ferred to it. None of the prohibitions against suits by 
enemy claimants, as embodied in the Act, apply here since 
no Government seizure under the Act has been invoked, nor 
could any seizure be invoked under the present law. 

The Trading with the Enemy Act does not authorize the 
seizure of private property located in the enemy’s home¬ 
land. The Act is limited in scope (Techt v. Hughes, 229 
N. Y. 222, 236). As far as this case is concerned it defines 
neither rights nor remedies of either the Government, the 
named defendants, or the claimants. The claimants’ sub¬ 
stantive rights have been discussed in Point I. The claim¬ 
ants’ remedial rights are neither authorized nor denied by 
any of the provisions of the Trading with the Enemy Act, 
but are dependent entirely upon common law principles and 
court decisions expounding the modern view, beginning 
with the case of Birge-Forhes v. Heye, 251 F. S. 317, 
wherein Mr. Justice Holmes said, at page 323: 

“There is nothing ‘mysteriously noxious’ (Coolidge 
v. Inglee, 13 Massachusetts, 26, 37) in a judgment for 
an alien enemy. Objection to it in these days goes only 


American can purchase large quantities of movable property from 
the German national and at the same time the German national 
would be without redress in the courts of the United States to re¬ 
cover the purchase price. 

It is common knowledge that today German goods running into 
millions of dollars are imported into the United States. Much of this 
business is done on a credit basis. But what if the purchaser does 
not pay? Is the German national debarred from suit? To permit 
freedom of trade, commerce and communication and at the same time 
deny the German national redress in the event a contract is breached 
or his property taken without compensation, is contrary to every 
known concept of fair play and justice. Anglo-Saxon jurisprudence 
was never so moulded. 
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so far as it would give aid and comfort to the other 
side. Hanger v. Abbott, 6 Wall. 532, 536. M’Connell 
v. Hector , 3 B. & F. 113, 114.” 

This Court had occasion to consider one aspect of the 
question in the recent case of Salvoni v. Pilson, 181 F. 2d 
615; Number 10282, decided March 20, 1950. That case 
dealt with the question of the tolling of the Statute of 
Limitations in favor of an American residing in Italy since 
1937 and wiio was an “enemy” within the provisions of 
the Trading with the Enemy Act. At page 618 this Court 
,said: 


“She was in enemy country from which and to 
which intercourse was barred. The courts were not 
closed to her because of the enemv character which 
pertained to her at the time, but because in fact nor¬ 
mal means of access and communication were unavail¬ 
able due to conditions created by the war and by the 
laws then in effect.” 

This Court’s statement in the recent Salvoni case coin¬ 
cides with what was said in 12 George Washington Law 
Review 55, at page 59: 

“The immediate purpose of the Trading with the 
Enemy Act is to terminate all unlicensed commercial 
transactions and all communication between the people 
of the United States and our enemies. The ultimate 
purpose of the Act is to prevent any addition to the 
strength of the enemy nation through the acquisition 
of the property of our nationals. Permitting litiga¬ 
tion means permitting the private property of our na¬ 
tionals to be acquired bv nationals of the hostile coun¬ 
tries. * * • ” 


11 See to the same general effect Stumpf v. A. Schrciber Brewing 
Co., 242 Fed. 80 (1917) ; Plettenberg, Holthans & Co. v. I. J. Kal- 
mon & Co., 241 Fed. 605; Ledercr v. Kahn, 39 N. Y. S. 2d 696 
(1943); Summar v. Besser Mfg. Co., 310 Mich. 347, 17 N. W. 2d 
209 (1945); Schott v. Schott’s Ex’r.. 182 S. W. 2d 220 (1944); 
State v. District Court, Fourteenth J. District. 140 Pac. 2d 583 
(1943) ; Viola v. Mackenzie, Mann & Co., 24 D. L. R. 208 (Que. 
K. B. 1915); Kershaw v. Kelsey. 100 Mass. 561. 
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The reason for barring non-resident alien enemies from 
suits in this country does, indeed, not exist when such ac¬ 
tion does not give aid and comfort to the enemy. This is 
not only the modern concept, but is in accord with what 
was said by Bacon in “A New Abridgement of the Law”, 
Vol. 1 (Phila. 1876), p. 211, sub. Aliens D: 

“By the policy of the law, alien enemies shall not be 
permitted to bring actions for the recovery of effects 
which may be carried out of the kingdom, to the im¬ 
poverishment of ourselves and enrichment of the 
enemy.” 

In Pipe v. The La Salle, 49 F. Supp. 662, 663 (D. C., S. D. 
N. Y., Feb. 10,1943), the Court said: 

“As I held in Manila Motors v. The Ivaran, D. C. 46 
F. Supp. 394, 396, 1942 * * *: ‘The clear purpose of 
the statute under which the respondent seeks refuge 
is to prevent American money or property from fall¬ 
ing into enemy hands.’ Similarly, Justice Collins of 
the New York Supreme Court has recently considered 
that problem and has expressed his view that the pur¬ 
pose of the Trading with the Enemy Act is to prevent 
‘the lending of aid and comfort to the enemy by frus¬ 
trating the enemv’s attempt to garner sinews of war,’ 
• • • 

• 

“That such an opinion is in accord with the thought 
of our highest court is demonstrated by the portion 
of Ex parte Kawato * * * quoted by Justice Collins, 
where Mr. Justice Black said, in dicta, that ‘even if 
petitioner were a non-resident enemy alien, it might 
be more appropriate to release the amount of his claim 
to Alien Property Custodian rather than to the [de¬ 
fendants] * * V Ex parte Colonna, 314 U. S. 510, 62 
S. Ct. 373, 86 L. Ed. 379, decided prior to Ex parte 
Kawato, supra, is to be read in the light of the latter 
opinion.” 

In Posselt v. L’Espard, 100 Atl. 893 (1917), the N. J. 
Court of Chancery said at page 894: 

“The President has very carefully distinguished be¬ 
tween the German government and the German peo- 
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pie, and tlie sins of that government ought not be vis¬ 
ited upon the people except so far as the legitimate 
interests of the United States require. I am convinced 
that there is no interest of the United States which re¬ 
quires the court, in advance of a definite command by 
the constituted authorities, to refuse to protect, at 
their instance, the rights of alien enemies resident 
abroad in property in this country. If it be said that 
this is in conflict with certain prior decisions the an¬ 
swer is that the solution of the question depends upon 
public policy, and while it is not the function of the 
court to establish a public policy, it is the function and 
the duty of the court to determine as a matter of fact 
what the policy actually is, and it is the policy of the 
present day, not that of some years ago, that must be 
determined. Tolerance is the keynote of the Presi¬ 
dent’s proclamation, and by that i am bound. If the 
contention is made that to permit alien enemies resi¬ 
dent abroad to sue in our courts would be to lend aid 
and comfort to the enemy, I think the answer is that 
either the court or the government may so act as to 
prevent any property coming into the possession of 
the enemy. I am unwilling to concede that either the 
government or the courts are powerless to prevent aid 
and comfort being given to the enemy without exercis¬ 
ing the drastic power of refusing absolutely at the in¬ 
stance of an alien enemy to protect property rights 
within this country. I think the doors of the court 
are still open to all persons who properly behave them¬ 
selves.” 

The Supreme Court of Michigan, in Summar v. Besser 
Mfg . Co., 310 Mich. 347, 17 N. W. 2d 209, 211 (1945), held 
that suits by non-resident enemy aliens are authorized un¬ 
less it can be shown that continuation of the lawsuit 
“would, in fact, ‘aid the enemy’.” In that case, the dece¬ 
dent’s daughter was a national of Greece and a non-resident 
enemy alien because of the German occupation of Greece. 
The question was whether the District of Columbia one- 
year statute of limitations for the bringing of action for 
wrongful death was tolled during the time the plaintiff 
continued in the non-resident enemy alien status. It was 
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held that the suit might have been prosecuted on her behalf 
notwithstanding the provisions of the Trading with the 
Enemy Act. The Court said: 

“While it is true that early cases both in the United 
States and in England held to the letter of the various 
laws preventing business intercourse with de jure 
enemy aliens and prosecution of suits in our courts by 
such enemy aliens, yet later cases are unanimous in 
relaxing such restrictions and applying reasonable 
tests to determine if the action would, in fact, ‘aid the 
enemy’.” 

In American Law* Reports Annotated, Vol. 137 (1942), 
at p. 1358, the following appears: 

“The rule barring non-resident alien enemies will 
not be applied in a class of cases manifestly not within 
the mischief at which the rule is aimed”. 12 


12 Nothing to the contrary was held in the 5 to 3 decision in the 
recent case of Johnson v. Eisentrager, 339 U. S. 763, where the 
Court held that the enemy alien had no standing to obtain extra- 
territorially the writ of habeas corpus. At page 779 the Court said: 

“A basic consideration in habeas corpus practice is that the 
prisoner will be produced before the court. This is the crux 
of the statutory scheme established by the Congress; indeed, 
it is inherent in the very term ' habeas corpus.* And though 
production of the prisoner may be dispensed with where it 
appears on the face of the application that no cause for granting 
the writ exists, Walker v. Johnston, 312 U. S. 275, 284, we 
have consistently adhered to and recognized the general rule. 
Ahrens v. Clark, 335 U. S. 188, 190-191. To grant the writ 
to these prisoners might mean that our army must transport 
them across the seas for hearing. This would require allocation 
of shipping space, guarding personnel, billeting and rations. 
It might also require transportation for whatever witnesses the 
prisoners desired to call as well as transportation for those 
necessary to defend legality of the sentence. The writ, since 
it is held to be a matter of right, would be equally available to 
enemies during active hostilities as in the present twilight be¬ 
tween war and peace. Such trials would hamper the war effort 
and bring aid and comfort to the enemy. They would diminish 
the prestige of our commanders, not only with enemies but with 
wavering neutrals. It would be difficult to devise more effective 
fettering of a field commander than to allow the very enemies 



28 


Domke in his book, “Trading with the Enemy in World 
War II” (N. Y. 1943), in reviewing the cases and the volu¬ 
minous literature on the rights of alien enemies to sue, 
states on page 222: 

“Certainly the rule has always been to allow suits in 
the interest even of non-resident aliens of enemy na¬ 
tionality when the proceeds of the action would not 
benefit the enemy.” 

Disallowing suit in this case would be against any sound 
policy of the United States. It would do much harm to 
the reputation of this country for honor and integrity. Such 
a situation was contemplated in the English case of Rodri¬ 
guez v. Speyer Brothers (1919), A. C. 59, where Lord Fin¬ 
lay said, on page 66: 

“If, however, there may be a state of circumstances 
in which to prevent an alien enemy from being a party 

he is ordered to reduce to submission to call him to account in 
his own civil courts and divert his efforts and attention from 
the military offensive abroad to the legal defensive at home. 
Nor is it unlikely that the result of such litigiousness would be 
a conflict between judicial and military opinion highly comfort¬ 
ing to enemies of the United States (Emphasis supplied.) 

Referring to Ex Parte Colonna, 314 U. S. 511, the Court also said: 

“But the non-resident enemy alien especially one who has 
remained in the service of the enemy, does not have even this 
qualified access to our courts fa right which a resident enemy 
alien enjoys] for he neither has comparable claims upon our 
institutions nor could his use of them fail to be helpful to the 
cnemy >> (page 776). (Emphasis supplied.) 

This dictum of the Supreme Court may be decisive of this case 
because of the peculiar circumstances surrounding the alienation of 
the Hesse properties. The bringing of them into this country and the 
agreement made for their safeguarding require a remedy “claim 
upon our institutions”. Furthermore returning said property could 
not be considered as helping the enemy since we had no right to 
remove same in the first place, and in any event there are no present 
day limitations on trade with Germany. Property owned by Amer¬ 
icans may be sent there and it would not be regarded as aiding the 
enemy (Treas. Dept. Press Release. 4 March ’47). It follows that 
there are “special circumstances” in this case which rightfully give 
the plaintiffs herein a “claim upon our institutions.” 


to an action as plaintiff would do much more harm to 
British subjects or to friendly neutrals than to the 
• enemy, this is a consideration most material to be taken 
into account in determining whether such a case falls 
within the true scope and extent of the rule (that an 
alien enemy cannot bring an action in the King’s courts 
as plaintiff).” (Italics supplied.) 

A “state of circumstances” prevails here in view of the 
fact that the transfer of the property occurred involun¬ 
tarily and for the specific purpose of serving the ends of 
justice (the property was to be used as evidence in fur¬ 
ther prosecutions against certain conspirators in crime). 
Second, the transfer occurred at a time when restrictions 
on communications and trade with non-resident Germans 
were relaxed, and third the property was not taken by the 
Government as “enemy” property in this country but 
brought here for a limited and specific purpose. 

The Hesse family was neither carrying on trade with 
the enemy nor in any way interfering with our war effort. 
Their property was not subject to confiscation or seizure 
either under the Trading with the Enemy Act or under in¬ 
ternational law. This action does not arise out of a private 
transaction between parties either ex contractu or ex de¬ 
licto. The claim here is for redress against public officials 
for a violation of the laws of war. In 1946 the President 
of the United States publicly proclaimed this country’s ad¬ 
herence to the recognized rule that the private property of 
enemy inhabitants will be respected (see Point I). Subordi¬ 
nate officials, for reasons best known to themselves, saw 
fit to do otherwise. We contend, therefore, that there are 
“special circumstances” winch rightfully give these plain¬ 
tiffs “a claim upon our institutions.” As heretofore demon¬ 
strated, there is no present-day law which bars non-resi¬ 
dent enemy aliens from the courts in cases where the action 
is predicated upon a seizure of property in violation of 
the laws of war. Accordingly, the plaintiffs herein should 
be permitted to proceed with their action, subject, of course, 
to judicial control over the res in the event it be deemed 
that a judgment in their favor w T ould “aid the enemy.” 
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POINT III 

Even if it be held that the plaintiffs Hesse were with¬ 
out standing to sue, the action should not have been 
dismissed hut merely suspended or stayed pending 
termination of the state of war. 

In cases where the strict rule barring non-resident alien 
enemies from suits was adhered to, no dismissal of the ac¬ 
tion was ordered, but rather a suspension of the action until 
the termination of the state of war ( Taylor v. Albion lum¬ 
ber Co., 176 Cal. 347; Hcmger v. Abbott, 73 U. S. 532, Kaiser 
Wilhelm II, 246 Fed. 786). 

In the Taylor case, supra, which involved an action to 
recover for wrongful death allegedly resulting from neg¬ 
ligence, the question arose as to whether or not the mother 
of the deceased, a resident of Austria, was to be consid¬ 
ered an enemy alien and denied redress. The Supreme 
Court said that even if it were properly concluded that a 
state of war between the United States and Austria ex¬ 
isted, that such fact would not warrant a forfeiture of the 
mother’s right of action since “the rights of a non-resident 
alien enemy are simply suspended, until the cessation of 
hostilities.” 

It was said in Lawyers Report Annotated, 1918, B. 189, 
Annotation: Alien Enemies as Litigants, at page 191: 
“Such disability is temporary in its nature, and personal, 
and founded upon reason and policy and in a great meas¬ 
ure upon necessity.” 

In the Kaiser Wilhelm II, supra, pp. 789-790, the Circuit 
Court for the Third Circuit said: 

“ * * * protecting the unprotected rights of an absent 
German citizen while this country is at war with the Im¬ 
perial Government of its country, we are impelled by 
three all-sufficient reasons. First, the innate sense of 
fairness, decency, and justice, with respect to the rights 
of an enemy; second, the broad principles of interna¬ 
tional intercourse, which leads courts and nations that 
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believe in international rights, to be the more careful 
to observe them toward belligerents; and lastly, be¬ 
cause the awarding to this German citizen, with whom 
our country is at war, the careful preservation until 
times of peace of its rights is in line with those high 
ideals of Anglo-Saxon justice which led the British 
courts years ago, in Re Boussmaker, 13 Vesey, de¬ 
cided in 1806, to allow the claim of an alien enemy to 
be proved in time of war and the dividends held by 
the British court until peace.” 13 

See to the same general effect, Hyde, “International 
Law,” 2nd Ed., Vol. 2, p. 1716; The Oroya, 255 Fed. 132; 
The Ocean Gift, 48 F. Supp. 625; Rothbard v. Herzfeld, 
179 App. Div. (N. Y.) 865; Ex Parte Colowna, 314 U. S. 510; 
Stumpf v. A. Schreiber Brewing Co., 242 Fed. 80. 

In the Rothbard case, supra , the Court said: 

“The court was right, however, in refusing to dis¬ 
miss the complaint, as the disability of the plaintiffs 
is but temporary in its nature. Jackson v. Decker, 
supra.” 

The dismissal of the action herein authorizes the entry 
of a judgment in favor of the defendants, instead of merely 
suspending the plaintiffs’ rights during the disability. Such 
result was not the intent of Congress, nor is it in accord 
with the common law rule. 

POINT IV 

The District Court erred in holding that the plain¬ 
tiff Robinson, an American citizen, was without standing 
to sue. Whether the complaint was sufficient when 
attacked by demurrer raises an entirely different ques¬ 
tion. 

It was contended by the defendants in the Court below 

that plaintiff Robinson, a citizen of the United States, could 

not maintain an action on behalf of non-resident enemv 

*• 

13 This decision, 13 Ves. Jun. 71, 33 Engl. Reports 221, dealt with 
the proof of a debt in bankruptcy, the creditors applying being alien 
enemies. 



32 


aliens because the document pursuant to which he acted is 
“invalid and ineffective” by reason of the provisions of Sec¬ 
tion 7(b) of the Trading with the Enemy Act and because 
no license was obtained as required under Section 3 of the 
Act. The instrument in question is clearly not a convey¬ 
ance transferring title in the property to him. It was 
a power of attorney executed in Germany, which, by its 
very terms, defines his authority to represent the interests 
of the owners. The validity of such power of attorney is 
governed by the law of the country where it was executed. 

A recent article by Eder, “Powers of Attorney in Inter¬ 
national Practice,” in the May 1950 issue of the University 
of Pennsylvania Law Review, Vol. 98, p. 840, reads at p. 
854: 

“• * * if, by the lex loci actum, the power of attorney 
or the acknowledgment thereof, is in such form as to 
sufficiently evidence under the law of the place of 
execution the authority of the person executing the 
power in a representative capacity and his legal 
capacity, or that of the entity represented, to grant 
a power of attorney it should not be subject to question 
in the country in which it is to be used. At least there 
should be a presumption of its validity so as to cast 
the burden of impeaching it upon the objector.” 

As far as German law is concerned, neither Military 
Law No. 53 nor the German Foreign Exchange Law of 
1938 deals with powers of attorneys. Powers of attorney 
are not subject to a license since they do not constitute a 
transaction involving a transfer of property. Only in cases 
where an irrevocable power of attorney amounts to a 
transfer of title to the agent, conferring in him the rights 
of the owner to the exclusion of the latter, may a power 
of attorney be considered a transaction, the validity of 
which would be subject to a license. 

Moreover, any lack of a license by such foreign authori¬ 
ties may be disregarded in this country under the authority 
of Central Hanover Bank and T. Co. v. Siemens & HalsJce, 
A. G., 15 F. Supp. 927; aff’d 84 F. 2d 993; cert. den. 299 
XT. S. 585 (1936). 
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As far as American law is concerned, a power of at¬ 
torney does not require any licensing by the Treasury 
Department under the freezing regulations of Executive 
Order 8389, as amended. In this respect, proxies in France, 
then occupied by the enemy, were considered valid without 
any license of the Treasury Department in Aldridge v. 
Franco Wyoming Securities Corp., 31 A. 2d 246 (Court 
of Chancery of Delaware, 1943). As to the applicability 
of Executive Order 8389 and General Ruling No. 11 the 
Court said, at p. 255: 

“Neither the giving nor the exercise of the proxies 
effected a conveyance, disposal or importation of the 
shares of stock, or of the stock certificates which were 
the evidence of ownership, or of any interest in them 
or in any other assets. The proxies themselves are 
not comprehended by the language of the order, or 
by its purpose.” 

' In Public Interpretation No. 13, April 26, 1943 (Docu¬ 
ments Pertaining to Foreign Funds Control, 1946, p. 63), 
the Treasury Department pointed out that though a license 
is not required to vote securities of an American corpora¬ 
tion, or to solicit proxies, if a national of a blocked country 
has any interest in such securities a license may be required: 
“If such transactions however involved communications 
with enemy nationals, licenses expressly referring to Gen¬ 
eral Ruling No. 11, as amended, are required.” 

General Ruling No. 11, however, was further amended on 
March 4,1947 so that on and after that day no licenses were 
required and all restrictions on the right to communicate 
with the enemy were vacated. (See footnote 10.) 

A power of attorney does not convey title or ownership, 
nor will it be considered as an assignment of property 
rights (Stumpf v. A. Schreiber Brewing Co., 242 Fed. 80; 
Von Wedel v. Clark, 180 F. 2d 716 [C. C. A. 3rd, March 8, 
1950]). Acting under a power of attorney which was not 
a conveyance of an interest in property, made it unneces¬ 
sary for the plaintiff to secure a license under the Trading 
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with the Enemy Act. Whether such license would have 
been required prior to March 4, 1947, it is not necessary 
to here determine, for on March 4, 1947, the amendments 
to General License Law No. 44 and Public Circular No. 25 
made it unnecessary to secure a license. The power of 
attorney in question was executed in 1948. 

After the first World War, a similar order of the War 
Trade Board Section of the Department of State, 14 July 
1919, generally licensed trade and communications with 
persons residing in Germany. The Supreme Court of 
Arizona, in Gardanier v. Celada, 24 Ariz. 185, held that 
obtaining such license gave a non-resident enemy alien 
the right to sue in the courts of this country. At p. 189 
the Court said: 

“The authority thus conferred enabled them to do, 
after July 14, 1919, what they had been denied the 
right to do previous thereto, and carried with it the 
right to enforce in court any contract entered into or 
obligation incurred as a result of any business trans¬ 
actions consummated in pursuance thereof.” 

And on p. 190, the Court said: 

% 

“The fact that the general license to trade w*as issued 
during the existence of only a technical state of war 
months after victory had been won and actual hostilities 
ceased, when the reason for the rule denying enemies 
the right to sue in the courts of this country no longer 
applied, would indicate that it was the intention of 
the government that the business of the country should 
not be further hampered by such restrictions.” 

Since granting a license to trade and communicate with 
non-resident enemy aliens gave the latter a right to sue 
in our courts {Matthews v. McStea, 91 U. S. 7; Griswold 
v. Waddmgton, 16 Johns. (N. Y.) 438), it follows that a 
decree authorizing communications and trade generally 
with persons residing in hostile enemy territory, without 
a license, likewise opens our courts to such persons. It is 
the authorization to trade and communicate that gives 
rise to the right of suit, and not the method whereby such 
authorization is given. 
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As hereinabove indicated, since March 4,1947 the restric¬ 
tions on trade, commerce and* communication between 
Americans and German nationals were removed. Such 
right to trade and communicate freely included the right of 
the'German nationals to grant a power of attorney and to 
retain counsel (15 So. Calif. Law Review 478; Re SanPietro, 
4 All. E. R. [1940] 482). No special licensing permit was 
necessary. 

The power of attorney under attack was valid in the 
place executed and is likewise valid in the place where 
it is sought to be used. It follows, therefore r that there 
are no restrictions upon the right of the plaintiff Robinson 
to bring this action. 

There are a number of cases arising under varying situa¬ 
tions where suits were permitted to be maintained in the 
courts of the United States by persons acting in a repre¬ 
sentative capacity even though part or all of the fruits 
of the litigation would enure to the benefit of non-resident 
enemy aliens ( Burgess v. Gilchrist, 17 S. E. 2d 804; G. H. 
Mumm Champagne v. Eastern Wine Carp ., 142 F. 2d 499; 
Compagnie Francaise v. The Otho, 57 F. Supp. 829; The 
Ivaran, 46 F. Supp. 394; Propper v. Buck, 178 Misc. 76; 
aff’d 263 App. Div. (N. Y.) 948). 

It is concluded that the Court below erred in holding that 
the plaintiff Robinson was without standing to sue in so far 
as concerns the equity action which was brought in his 
representative capacity to safeguard his clients’ property 
interests. The Court likewise erred in holding that he 
lacked capacity to sue in his individual capacity to enforce 
an attorney’s lien. Whether the complaint stated a valid 
cause of action on either count raises issues different from 
the question of “the capacity to sue.” 
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POINT y 

The complaint states a good cause of action both to 
recover the property and to enforce an attorney’s lien 
against the property. 

The intervention of a court of equity is proper in any 
case where there is a threatened wrong to property. Fid¬ 
ler v. Roberts, 41 F. 2d 305. The property here was of 
an unique character. Its unauthorized disposition would 
cause irreparable damage to the plaintiffs for which a 
monetary judgment would not be adequate compensation. 
Injunctive relief such as here prayed for has been recog¬ 
nized as the appropriate remedy from early times. Public 
officials are not immune from such process. Smith v. Ray- 
nolds, 166 U. S. 717; McKenzie v. Fisher, 40 App. D. C. 
74; Duke Power Co. v. Greenwood County, 91 F. 2d 665, 
675; aff’d 302 U. S. 485. 

In addition to the action to enjoin any wrongful disposi¬ 
tion of the property and directing its return to the owners’ 
duly designated representative, the complaint alleges a 
cause of action to impress a non-possessory attorney’s lien. 
The complaint alleges that there was an agreement between 
the attorney and his clients that he have a lien upon the 
property in question and that any disposition by the de¬ 
fendants other than returning same to the plaintiffs, would 
invalidate said lien. 

The rule as stated in Pink v. Farrington, et al., 92 F. 2d 
465, is to the effect that in the absence of statute, an attor¬ 
ney’s lien attaches to the subject-matter of the litigation 
in cases where there is an expressed or implied agreement 
to that effect between the parties. At page 466 this court 
said: 

“In the District of Columbia there is no statute, but 
the rule on the subject has been stated to be that it is 
an indispensable condition to the establishment of an 
attorney’s lien on a particular fund—not in posses- 
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sion—that there should be a distinct appropriation of 
the fund by the client, or an agreement that the at¬ 
torney should be paid out of it. This rule is now the 
established law in this jurisdiction. In Hutchinson v. 
Worthington, 7 App. D. C. 548, we held in a case in 
which the contract was that the attorney should receive 
one-fourth of the amount recovered, that he was en¬ 
titled to a lien, but we were careful to say that this was 
true because the contract showed that he looked to the 
fund and not to the personal responsibility of the 
client. In De Winter v. Thomas, 34 App. D. C. 80, 27 
L. R. A. (N. S.) 634, a similar case, we again said that, 
‘it must appear either expressly or by necessary im¬ 
plication that the other contracting party looked to 
the fund itself for payment, and did not rely upon the 
personal responsibility of the owner of the claim. , The 
same rule was announced in Lindberg v. Humphrey, 
53 App. D. C. 243, 289, F. 901.” 

See also Lyman v. Campbell, 182 F. 2d 700. 


CONCLUSION 

The order appealed from should be reversed with 
leave to the defendants to answer or otherwise plead 
with respect to the complaint. 

Respectfully submitted, 

Garnett and Beach, 

Attorneys for the Appellants, 
331 Tower Building, 
Washington, D. C. 

Leslie C. Garnett, 

Samuel F. Beach, 

Joseph S. Robinson, 

Dayton M. Harrington, 

James D. Graham, Jr., 

Of Coy/nsel. 
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1 Filed Dec 30 1949 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOSEPH S. ROBINSON, MARGARETHE, LAND- 
GRAFIN OF HESSE, and WOLFGANG, 
PRINCE OF HESSE, 


vs. 


Plaintiffs, 


LOUIS A. JOHNSON, SECRETARY OF DEFENSE, 
and GORDON GRAY, SECRETARY OF THE ARMY, 

Defendants. 

Civil Action No. 5462- , 49 


Complaint for Mandatory Injunction 

First: The plaintiff, Joseph S. Robinson, is a citizen 
of the United States, a resident of the City of New York, 
State of New York, and is an attorney at law duly licensed 
to practice law in all the courts of the State of New 
York, the federal courts of the Southern and Eastern 
Districts of New York, and the United States Supreme 
Court; and the plaintiffs, Margarethe, Landgrafin of Hesse, 
and Wolfgang, Prince of Hesse, are residents in the West¬ 
ern Zone of Germany, no longer enemy territory of the 
United States. 

Second: The defendants are citizens of the United 
States and reside in the City of Washington, District of 
Columbia. The defendant Louis A. Johnson is the Secre¬ 
tary of Defense of the United States, and the defendant 
Gordon Gray is the Secretary of the Army of the United 
States. Each of the said defendants is herein sued in his 
official capacity. 

Third: The defendants and each of them are duty 
bound by law to comply with the laws of the United States 
and international agreements and conventions to which the 
United States is a party, more particularly those laws and 
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agreements respecting the conduct of war, conquest, in¬ 
vasion, and the occupation of enemy territory, and the said 
defendants may not, pursuant to such laws and agree¬ 
ments, seize or hold against the rightful owners or their 
designees the private property of the inhabitants of a con¬ 
quered or occupied territory. 

2 Fourth: At all times hereinafter mentioned, 

up to and including the present time, the plaintiffs 
Margarethe, Landgrafin of Hesse, and Wolfgang, Prince 
of Hesse, were the owners of a large quantity of jewelry, 
jewels, diamonds, precious stones, and other valuable per¬ 
sonal property of various kinds, types, and descriptions, 
which said property was stolen from Kronberg Castle, 
Kronberg, Germany, on or about the 6th day of November, 
1945, by three former United States Army officers, Col. 
Jack W. Durant, Major David W. Watson, and Captain 
Kathleen B. Nash. 

Fifth: That former Colonel Jack W. Durant, Major 
David W. Watson, and Captain Kathleen B. Nash were 
each tried before a court-martial of the United States 
Army, charged with stealing the property from the right¬ 
ful owners, Margarethe, Landgrafin of Hesse, and Wolf¬ 
gang, Prince of Hesse, and each were charged with other 
crimes relating to the wrongful taking of the said prop¬ 
erty, and each of said persons was duly convicted and 
sentenced to imprisonment and dismissal from the United 
States Military Service, and the said judgments of con¬ 
viction were thereafter approved and affirmed by higher 
authority and the judgments of conviction in each of the 
three cases are now final. 

Sixth: At the termination of the last of the three 
court-martial trials, namely, the trial of the former Colonel 
Jack W. Durant, all the property which was the subject 
matter of the several prosecutions was, by the then Secre¬ 
tary of War, the predecessor of the defendant in office, or¬ 
dered transported to the United States, and pursuant to 
such order was so transported and deposited in a place for 
safekeeping in the District of Columbia under the juris- 
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diction and authority of the former Secretary of War 
and is now there retained under the jurisdiction and au¬ 
thority of the defendants named herein. An itemized list 
of such property is contained in an inventory dated July 
24, 1947, made pursuant to the order of the Secretary of 
War directing the transportation of the said property 
from the City of Frankfurt in the American Zone of Occu¬ 
pied Germany to the District of Columbia. 

Seventh: Subsequent to the removal of the said prop¬ 
erty from Germany to the United States, pursuant to 
orders of the defendants’ predecessor in office, the plain¬ 
tiffs Margarethe, Landgrafin of Hesse, and Wolf- 
3 gang, Prince of Hesse, the rightful owners of the 
said property, retained the plaintiff, Joseph S. 
Robinson, among other duties, to recover said property 
for them and conferred upon him power and authority to 
take possession and have custody of same, and they also 
appointed and designated their said attorney a trustee 
to obtain custody, to hold, and to protect said property for 
them and to take such other action with respect thereto as 
may be deemed appropriate. 

Eighth: Pursuant to power and authority vested in 
him, the plaintiff, Joseph S. Robinson, undertook to secure 
the return and custody of the said property and made due 
demand therefor upon the defendants’ predecessor in of¬ 
fice and other persons in the military establishment and 
officials of the Government of the United States. 

Ninth: After the removal of the said property from 
Germany to the United States, upon the order of the Secre¬ 
tary of War, the said property was retained by the mili¬ 
tary establishment and withheld from the rightful owners 
on the claim that the same was to be used as evidence 
against other persons who were participants in the theft 
of the said property, and the plaintiff herein was advised 
that the said property would be returned to the rightful 
owners or their designees as soon as the purpose for which 
it was being withheld was accomplished. 
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Tenth: More than two years have elapsed since the 
said property was removed from Germany to the United 
States, upon the order of the Secretary of War; no other 
criminal prosecutions were instituted against any other 
persons; and any other criminal prosecutions for the theft 
of said property may not now be maintained as such prose¬ 
cutions are barred by the statute of limitations and the de¬ 
fendants, nevertheless, have failed and refused to return 
the said property although due demand has been made 
therefor. 

Eleventh : The detention and withholding of said prop¬ 
erty by the defendants is in violation of law and in viola¬ 
tion of the Hague Conventions to which the United States 
was a party, which Conventions and laws specifically re¬ 
quire that there be no interference with the private prop¬ 
erty of the inhabitants of an invaded territory except under 
circumstances not here material. No adequate excuse or 
explanation for the failure and refusal to return said prop¬ 
erty has been offered by the defendants who are in 
4 possession thereof, except that in this lawsuit they 
have averred that the plaintiffs are without remedy. 

Twelfth: No other legal disposition of the said prop¬ 
erty, aside from returning same to its rightful owners 
or their duly designated agent, is authorized and there is 
no justification for the defendants’ continued withholding 
of said property from the rightful owners and their 
designee, and the failure and refusal on the part of the de¬ 
fendants to return the said property places the United 
States in the position of being the recipient of stolen prop¬ 
erty which it arbitrarily refuses to return, well knowing 
and admitting the property to have been stolen. 

Thirteenth: The plaintiff, Joseph S. Robinson, has 
rendered various legal services to the plaintiffs, Marga- 
rethe, Landgrafin of Hesse, and Wolfgang, Prince of Hesse, 
in regard to these jewels and other problems affecting their 
rights and interests, besides the services rendered them in 
seeking to recover other jewelry than that embraced in this 
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action; and the plaintiffs, Margarethe, Landgrafin of 
Hesse, and Wolfgang, Prince of Hesse, the owners of the 
property, have agreed with the plaintiff, Joseph S. Robin¬ 
son, that he retain a lien upon the said property for 
legal services rendered in this and other matters referred 
to him, and the continued withholding of the said prop¬ 
erty, or removing same from the jurisdiction of this 
Court, or the making of any disposition thereof other 
than that demanded in this complaint would destroy the 
lien which the plaintiff has against the said property and 
cause irreparable damage and loss to the plaintiffs, Marga¬ 
rethe, Landgrafin of Hesse, and Wolfgang, Prince of Hesse. 

In any event, the plaintiff, Joseph S. Robinson, in order 
to enforce his lien upon said jewelry in the possession of 
the defendants, if necessary, prays that the said Marga¬ 
rethe, Landgrafin of Hesse, and Wolfgang, Prince of Hesse, 
be made parties defendant hereto and be required to an¬ 
swer his complaint for a lien upon said property and to 
recover the fair value of his services in this behalf. 

Fourteenth: The said plaintiffs, Margarethe, Land¬ 
grafin of Hesse, and Wolfgang, Prince of Hesse, are and 
at all times hereinbefore mentioned were the legal and 
rightful owners of the property herein referred to, 
5 and as such are entitled to the immediate possession, 
use, and disposition thereof. 

Fifteenth: In addition to the monetary value of the 
said property, which is estimated to be in a sum in excess 
of one million dollars, a substantial part thereof is of a 
unique and historic character and of such a nature as to 
warrant the interference of a court of equity. 

Sixteenth: All the property which is the subject mat¬ 
ter of this litigation and wrhich is now in the possession 
of the defendants has been adjudged stolen or embezzled 
from the home of the plaintiff Margarethe, Landgrafin of 
Hesse, known as Kronberg Castle, located at Kronberg, 
Germany, by three United States Army officers as herein¬ 
above alleged; the said persons were duly convicted before 
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courts-martial of the United States and their said convic¬ 
tions are now final; the defendants’ predecessor in office 
ordered the said property removed from Germany to the 
District of Columbia, where it is now held and the said 
defendants are the holders of stolen property which they 
failed and refused to return, although due demand has been 
made therefor; and by reason of the foregoing, equitable 
relief is sought to redress the acts of the defendants in 
wrongfully withholding stolen property from its rightful 
owners and their duly constituted nominee. 

Seventeenth: Hostilities ceased more than four years 
ago, and the plaintiffs herein seek relief in equity to re¬ 
cover their property and in defense and protection of their 
property, and having no other remedy unless the redress 
herein sought is granted, will be irreparably damaged. 

Eighteenth: The Hague Convention, to which the 
United States is a party, and the rules of international 
law, among other things, were designed to protect the 
property of the residents and inhabitants of an invaded 
and conquered territory against the wrongful taking or 
withholding thereof by individuals or governments, and 
any statute depriving the plaintiffs of the right to recover 
their property violates the Constitution of the United 
States and the Hague Convention. 

Nineteenth : The defendants’ predecessor in office 

threatened to remove the jewels from the District of Co¬ 
lumbia to the American Zone of Occupied Germany, 
wherein no courts in which the plaintiffs can secure 
6 relief are functioning, and the plaintiffs would be 
without remedy and irreparably damaged in the 
event the threatened action by the defendants and their 
predecessor in office is carried into effect. 

Wherefore, the plaintiffs respectfully pray: 

1. That the defendants and each of them and their sub¬ 
ordinates and employees be enjoined and restrained from 
making any disposition of the property other than to the 
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plaintiffs, pending the final disposition of this case, and/or 
from removing the said property outside the District of 
Columbia and the jurisdiction of this Court; 

2. That the defendants be ordered and directed to turn 
over all of the said property itemized in the inventory 
dated July 24,1947 to the plaintiffs herein, or in any event 
to deposit the same in the registry of the Court, so that 
the plaintiffs may have their title to this stolen property 
adjudicated and their rights therein protected; 

3. That the plaintiff, Joseph S. Robinson, be adjudged 
to have a lien upon the property herein described for serv¬ 
ices rendered in this and other matters pursuant to agree¬ 
ment between the parties, subject to any customs duty im¬ 
posed by the laws of the United States; and, if necessary, 
the said Margarethe, Landgrafin of Hesse, and Wolfgang, 
Prince of Hesse, be made parties defendant to this claim 
for said lien; 

4. That upon the disposition of the property as afore¬ 
said, the defendants and each of them be relieved of any 
responsibility in connection with said property; and 

5. That the plaintiffs herein be given such other further 
and equitable relief as this Court may deem just and 
proper. 

/s/ Leslie C. Garnett 
Leslie C. Garnett 

/s/ Samtjel F. Beach 
Samuel F. Beach 
Attorneys for Plaintiffs 
331 Tower Bldg., 
Washington, D. C. 

District of Columbia, ss: 

Personally appeared before me, H. Elizabeth 
7 Berry, a Notary Public in and for the District of 
Columbia aforesaid, Joseph S. Robinson, who, after 
being duly sworn, deposes and says: that he is one of 
the plaintiffs in the above-entitled case; that he has read 
the foregoing Complaint and knows the contents thereof; 


and that the statements therein made are true to the best 
of his knowledge and belief. 

/s/ Joseph S. Robinson 
Joseph S. Robinson 

Subscribed and sworn to before me this 29th day of 
December, 1949. 

/s/ H. Elizabeth Berry 
Notary Public, D. C. 
My commission expires Sept. 15, 1954. 


For and in consideration of the mutual covenants 
herein contain and other good and valueable consideration, 
it is agreed and declared: 

That Mr. Joseph S. Robinson of New York City be and 
he hereby is appointed trustee to obtain, hold, protect, sell 
or otherwise look after our jewels and other valueable 
property now held by the Treasury Department and or 
the War Department and to take any and all necessary 
steps or legal proceedings as in his opinion is proper to 
obtain, custody of said property. Legal proceedings may 
be brought in his name as trustee or in our name. Neces¬ 
sary customs duties shall be paid and such action taken 
by him as would be in full compliance with the laws of 
the United States, the laws of Germany and such Mili¬ 
tary Directives as may be appropriate. The only limitation 
on said trustee’s power over said property shall be that 
no part thereof may be sold or otherwise disposed of with¬ 
out our prior consent except those diamonds and other 
precious stones as are not affixed to settings. 

Mr. Joseph S. Robinson on his part agrees that he will 
take appropriate action to secure the return of the jewels 
and property herein above referred to and safely hold 
and protect same and to otherwise comply with the terms 
of the preceding paragraph. He further agrees that he 
will comply with such other directives respecting his cus¬ 
tody and control of said property as from time to time 
be issued by the owners thereof. 
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In Witness Whereof the parties have set their hand 
and seal. 


/*/ 

Margarethe Landgrafin of Hesse. 
Margarethe Landgrafin of Hesse. 

L. S. 

/*/ 

Wolfgang Prince of Hesse 
Wolfgang Prince of Hesse 

L. S. 

/»/ 

Joseph S. Robinson, 

Joseph S. Robinson, 

L. S. 


Attorn ey-at-Law. 



* • • • 


9 Filed Feb 2 1950 Harry M. Hull, Clerk 

Motion to Dismiss 

Come now the defendants in the above-entitled case and 
move this court to dismiss the complaint because the plain¬ 
tiffs have no standing to sue and because the complaint 
fails to state a cause of action upon which relief may 
be granted. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 

/s/ Ross O’Donoghue 
Ross O’Donoghtje 
Assistant United States 

Attorney 

• • • • 

10 Filed Feb 27 1950 Harry M. Hull, Clerk 

Order 

This cause having come on to be heard on defendants’ 
motion to dismiss, and it appearing to the Court that the 
plaintiffs are without standing to sue,,it is by the Court 
this 27th day of February, 1950, 

Ordered, That the above-entitled complaint be and the 
same is hereby dismissed. 

/s/ Edward A. Tamm 

Judge 
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11 Piled Mar 7 1950 Harry M. Hull, Clerk 

Notice of Appeal 

The plaintiffs, Joseph S. Robinson, Margarethe, Land- 
grafin of Hesse, and Wolfgang, Prince of Hesse, give 
notice of an appeal to the United States Circuit Court of 
Appeals for the District of Columbia from the judgment 
of the Court entered February 27, 1950, dismissing the 
plaintiffs’ complaint, and file herewith the sum of One 
Hundred and 00/100 Dollars ($100.00) cash in lieu of bond, 
the amount fixed by the Court in this cause. 

/s/ Leslie C. Gabnett 
Leslie C. Gabnett 

/s/ Samuel F. Beach 
Samuel F. Beach 
Attorneys for Plaintiffs 
331 Tower Bldg., 
Washington, D. C. 

• • • • 

12 Filed Mar 16 1950 Harry M. Hull, Clerk 

Order 

Upon consideration of the Motion of Joseph S. Robin¬ 
son, Margarethe, Landgrafin of Hesse, and Wolfgang, 
Prince of Hesse, by their attorneys, Leslie C. Garnett and 
Samuel F. Beach, that they be allowed to deposit cash in 
lieu of a cost bond, it is this 16th day of March, 1950, 

Obdebed, that the plaintiffs, Joseph S. Robinson, Mar¬ 
garethe, Landgrafin of Hesse, and Wolfgang, Prince of 
Hesse, be allowed to deposit with the Clerk of this Court 
the sum of One Hundred and 00/100 Dollars ($100.00), 
cash, in lieu of a cost bond. 

/s / Edwabd A. Tamm 

Judge 


Bv the Court: 


